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The wait is finally over. After months of anticipation, the Biden administration’s Department of 
Labor (DOL) released its final regulation for environmental, social and governance (ESG) investing 
in retirement plans covered by the Employee Retirement Income Security Act of 1974 (ERISA) on 
November 22, 2022 (Final Rule).1 As expected, the final regulation is very similar to the proposed 
regulation announced by the DOL in October 2021. However, it diverges from the Trump era 
regulations2 which have been in place since January 2021. 

Here is a quick reference guide highlighting key elements of the proposal, the Final Rule, and next 
steps for plan fiduciaries and investment professionals to begin having meaningful conversations 
about ESG investments in retirement plans once again. 

Proposal: Remove uncertainty for plan fiduciaries
The Trump era regulations had a chilling effect on ESG investing in retirement plans covered by ERISA. 
To alleviate this, the purpose of the proposed regulation was to remove uncertainty for ERISA plan 
fiduciaries. It also consolidated two regulations from the Trump era into a single regulation.

In general, ESG investing requires that plan fiduciaries meet specific investment duties under 
ERISA Section 404 – including the duty of loyalty and of prudence. The proposal focused on a clear 
interpretation of the duty of loyalty. It has been the long-held view of the DOL that the duty of loyalty 
means a fiduciary may not put the financial interests or retirement savings of participants and 
beneficiaries second to other objectives. According to the proposal, plan fiduciaries were required to 
base their evaluation of an investment on risk and return factors that they determined were material  
to investment value, on a case-by-case basis.

Plan fiduciaries must also carry out investment decisions using a prudent process and with the skill 
of an investment professional. Plan fiduciaries are expected to be prudent experts and not laypeople, 
which is why most plan fiduciaries work with an advisor or consultant to assist with investment 
selection and monitoring. 
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Timeline of ESG Regulatory Changes

October 2021

Comment period 
opens for Investments 
and Exercising 
Shareholder Rights

February 2022

DOL issues broader 
Request for Information  
(RFI) on climate change 
impacting retirement 
plans

December 2022

DOL rule expected  
to be published in the 
Federal Register with 
an effective date  
60 days later

November 2022

DOL issues final 
regulation for Prudence  
and Loyalty in Selecting  
Plan Investments and 
Exercising Shareholder 
Rights

December 2021

Comment period closes  
on proposed regulation 
for Prudence and 
Loyalty in Selecting 
Plan Investments and 
Exercising Shareholder 
Rights; DOL reviews 
comments and prepares 
final regulation

MARCH 2023

Prudence and Loyalty 
in Selecting Plan 
Investments and 
Exercising Shareholder 
Rights expected to 
become effective
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While the proposal didn’t change those  
core tenets, it sought to update and clarify 
the overall investment-related duties for  
plan fiduciaries. Key provisions of the 
proposal included:

•  Removal of “pecuniary” test from  
the Trump era regulations. Instead, 
the proposal required that when 
considering projected returns, a fiduciary’s 
duty of prudence may often require an 
evaluation of the economic effects of 
climate change and other ESG factors  
on the particular investment. 

•  Elimination of any special distinctions 
from the Trump era regulations between 
designated investment alternatives (DIAs, 
or core funds) and the qualified default 
investment alternatives (QDIAs, or default 
funds). Essentially, plan fiduciaries would 
have the same obligations for DIAs  
and QDIAs.

•   Use of the “tiebreaker” test – allowing 
participant-directed plans to use this test 
and if included, requiring disclosure of  
the collateral considerations used in 
tiebreaker situations. 

The proposal made substantial changes  
to proxy voting regulations from the Trump 
era including the elimination of the two  
safe harbors. 

Final Rule: Focus on risk and return
After receiving more than 895 written 
comments and 21,469 petitions during the 
comment period, the Final Rule was released 
on November 22, 2022. According to DOL 
officials, rule will be effective 60 days after 
its publication in the Federal Register, which 
is expected in early December 2022. The 
Final Rule is based on three foundational 
principles that apply to all investment-related 
decisions under ERISA Section 404: 

1.  When selecting an investment, ERISA’s 
duty of prudence requires plan fiduciaries 
to engage in robust risk and return analysis. 

2.  Plan fiduciaries may never subject 
beneficiaries to objectives not related  
to retirement income. 

3.  When a plan owns shares of corporate 
stock, the shareholder rights are also plan 
assets and need to be managed prudently 
and loyally.

In other words, the basic tenets of ERISA 
are unchanged and still require plan 
fiduciaries to adhere to the duty of loyalty 
and the duty of prudence. Here’s how these 
three principles play out in the Final Rule 
(compared to the proposal): 

•  The “pecuniary” test from the Trump era 
regulations is replaced by the requirement 
that the plan fiduciary’s investment 
selection must be based on factors 
relevant to a risk and return analysis 
as determined reasonable by the plan 
fiduciary. Such factors may include the 
economic effects of climate change 
and other ESG factors on the particular 
investment. Unlike the proposal, plan 
fiduciaries are not required to consider  
ESG factors, but may consider ESG factors  
if prudence so requires. 

    Distinguishable from the proposal is the 
“materiality” standard. Only “relevant” ESG 
factors should now be considered and 
should be weighted by the plan fiduciary 
based on the impact that factor has on  
risk and return. 

•  As in the proposal, the Final Rule makes 
it clear that DIAs and QDIAs should be 
treated the same by plan fiduciaries. 

•  In response to comments on the proposal,  
a provision related to participant 
preferences was added in the Final Rule. 
The DOL was very clear that prudence is 
an independent determination and must 
still be fulfilled if participant preferences 
are considered. However, there is an 
opportunity for plan fiduciaries to consider 
the preferences of participants without 
violating the duty of loyalty. For example,  
if accommodating participants’ preferences  
will lead to greater participation and higher 
deferral rates, then it could lead to greater 
retirement security – so long as it doesn’t 
violate the duty of prudence by the plan 
fiduciaries.3

•  The Final Rule drops the proposal’s 
tiebreaker rule requirement for participant-
directed plans to include disclosure of the 
collateral considerations that were used in 
tiebreaker situations. More reminiscent of 
older versions of the tiebreaker rule, this is 
a factual test based on the circumstances. 

    Here, the plan fiduciary is required to 
conclude prudently that competing 
investments equally serve the financial 
interests of the plan over the appropriate 
time horizon. In such cases, the plan 
fiduciary is not prohibited from selecting 
the investment based on collateral benefits 
other than investment returns.

•  The proposal identified clear examples of  
E, S and G factors in the regulatory text. 
The Final Rule includes ESG examples in 
the preamble but not in the text itself. 

With respect to proxy voting, the Final Rule,  
according to the DOL, “retains the core 
principle that when a plan’s assets include  
shares of stock, the fiduciary duty to manage  
plan assets includes the management of 
shareholder rights related to those shares, 
such as the right to vote proxies.” However,  
it takes a different approach from the Trump 
era regulation. One key distinction is the 
elimination of the two safe harbors. 

Practical considerations for  
plan fiduciaries 
It is important for plan fiduciaries to 
understand this Final Rule replaces the 
controversial Trump era regulations, which 
have been in effect since January 2021. 
Although ESG investing was permissible,  
the Trump era regulations caused confusion 
and uncertainty for some.

Practically speaking, it is important to keep 
in mind that the regulations are not solely 
limited or focused on those who want to 
embrace “ESG investing,” but rather amend 
the investment duty regulations that apply 
to all investments.
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1.  DOL, FAQ, available here: https://www.dol.gov/agencies/ebsa/about-ebsa/our-activities/resource-center/fact-sheets/final-rule-on-prudence-and-loyalty-in-selecting-plan-
investments-and-exercising-shareholder-rights. 

2.  On November 13, 2020, the DOL published a final rule, Financial Factors in Selecting Plan Investments, which generally required plan fiduciaries to select investments based on 
“pecuniary” factors. Then, on December 16, 2020, the DOL published a follow-up rule for proxy voting: Fiduciary Duties Regarding Proxy Voting and Shareholder Rights. Combined, 
these two rules became effective current with the change of office from President Trump to President Biden. Given the timing of the effective dates, the rules became effective,  
but the DOL immediately announced that they would not enforce the rules – though they have remained the current regulations ever since early 2021.  

3.  See page 76 of the Released Reg.
4.  Natixis Investment Managers, Survey of US Defined Contribution Plan Participants conducted by CoreData Research, January and February 2019. Survey included 1,000 US workers, 

700 being plan participants and 300 being non-participants. Of the 1,000 respondents, 503 were Millennials (age 23-38), 249 were Gen X (age 39-54) and 248 were Baby Boomers 
(age 55-73).

Before investing, consider the fund’s investment objectives, risks, charges, and expenses. Visit im.natixis.com or call 800-225-5478 for a prospectus or a summary 
prospectus containing this and other information. Read it carefully.
The views and opinions expressed may change based on market and other conditions. This material is provided for informational purposes only and should not be construed as 
investment advice. Registered investment products are offered through Natixis Distribution, LLC, 888 Boylston Street, Boston, MA 02199. Member FINRA/SIPC. Natixis Advisors, 
LLC provides advisory services through its division Natixis Investment Managers Solutions. Advisory services are generally provided with the assistance of model portfolio providers, 
some of which are affiliates of Natixis Investment Managers, LLC. Natixis Advisors, LLC does not provide tax or legal advice. Please consult with a tax or legal professional prior  
to making any investment decision. Not FDIC Insured – May lose value – No bank guarantee.

Next steps: Engaging in meaningful 
ESG investing conversations 
If you have been waiting for the Final Rule 
to get up to speed on ESG investing, now 
is the time. The regulation is final and is 
not waiting for additional feedback or 
comments. To get started, consider the 
following action items:

1.  Review the Final Rule and discuss with 
your team of experts. 

  TIP: Consider reviewing the DOL’s Fact Sheet,  
as well as the regulatory text and accompanying 
preamble. Or, work with an expert to assist you. 

2.  Inventory your existing investments  
and determine if you are already 
incorporating ESG factors into your 
prudent review process. 

  TIP: In their November 22 announcement of the 
Final Rule, the DOL instructed plan fiduciaries to 
“set aside labels” and instead focus on risk and 
return. This will be helpful in reviewing whether you 
are working with ESG investment options today,  
as it might not always be clear from the label. 

3.  Determine how participant preferences 
may be incorporated.

  TIP: While recognizing that prudence always 
prevails, plan sponsors may utilize participant 
surveys and data to help increase participation 
in the plan. Determine if there are ways to 
incorporate the participants’ preferences 
into the investment selection process and 
document any findings. 

   For example, Natixis Investment Managers 
Survey of US Defined Contribution Plan 
Participants4 shows participants are asking for 
ESG investments: 61% of workers said they 
would be more likely to contribute, or increase 
contributions, to their workplace retirement 
savings plan if they knew their investments 
were doing social good.

  Overall, retirement security is a shared 
responsibility. Employers should provide 
access to a plan that encompasses participant 
preferences, along with the tools to maximize 
the opportunity – so participants are more likely 
to act. Retirement saving needs to be a lifelong 
financial priority to achieve retirement security. 

4.  Review your governing documents and 
determine if your investment policy 
statement (IPS) requires updates. 

  TIP: The IPS should show the prudent process 
followed by plan fiduciaries. ERISA does not 
mandate an IPS, but it is a recommended best 
practice. If plan fiduciaries use an IPS, it should 
align with and not contradict any ESG factors. 

5.  Implement a strategy and ongoing 
changes. 

  TIP: Partner with a trusted retirement 
plan specialist steeped in ESG investment 
knowledge and regulatory requirements.  
If you need assistance, contact your  
Natixis Retirement Specialist or call our  
team at 800-862-4863.

At Natixis, we believe that assessing environmental, social and governance factors can help identify investment opportunities as well as risks, 
consistent with fiduciary standards. Our target date fund series Natixis Sustainable Future Funds were designed more than five years ago as 
a potential default investment option for retirement plans. We have various investment strategies available through our multi-affiliate platform, 
which offers a wide range of ESG investment approaches. We look forward to partnering with you as you consider the growing participant 
preferences for ESG elements in retirement plans. Together, we can work to strengthen retirement security across the United States.

http://im.natixis.com

